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MAG LL, G rcuit Judge.

M nnie Pryor brought this petition for a wit of habeas corpus
pursuant to 28 U S.C. § 2254 (1994), arguing that her trial counsel was
i neffective. The district court? denied her petition, holding that
counsel's alleged ineffectiveness had not prejudiced Pryor. W affirm

The HONORABLE RONALD E. LONGSTAFF, United States District
Judge for the Southern District of lowa, sitting by designation.

2The Honorabl e John F. Forster, Jr., United States Magistrate
Judge for the Eastern District of Arkansas, presiding by agreenent
of the parties pursuant to 28 U . S.C. 8§ 636(c) (1994).



On April 20, 1992, Mnnie Pryor was convicted by a jury in Arkansas
state court on two counts of delivering cocaine. Pryor was sentenced as
an habitual offender to consecutive terns of inprisonnment totalling 55
years. Evidence at trial indicated that on Novenber 22 and 23, 1991, Pryor
had sold crack cocaine to Samy Wiite, who was working with the police as
a confidential informant. Wite wore a body m crophone during the drug
transactions, and the tapes of the transactions with Pryor were played to
the jury during her trial. Pryor's conviction was subsequently affirned
on direct appeal. See Pryor v. State, 861 S.W2d 544 (Ark. 1993).

Pryor conplains of four acts of alleged ineffective assistance of
counsel at trial and on direct appeal. First, Pryor alleges that her tria
counsel inproperly failed to nake a tinely objection to the chain of
custody of the crack cocaine allegedly purchased fromPryor. A quantity
of crack cocaine allegedly sold by Pryor to Wite consisting of
"approximately three [rocks] and sone crunbs,” Trial Tr. at 173, reprinted
in | Appellee's App. at 233 (testinmony of Kim Brown, Arkansas State Crine
Laboratory chemi st), was introduced as evidence at trial.® After the
evi dence was introduced and the state had rested, trial counsel objected
because the police officer who actually delivered the crack cocaine to the
state crine | aboratory had not testified regarding the chain of

During Ms. Brown's cross-exam nation, defense counsel noted
that police officers and the evidence subm ssion form indicated
that six rocks of crack cocai ne had been recovered. See Trial Tr.
at 174, reprinted in | Appellee's App. at 234. Wien asked about
this apparent disparity, Ms. Brown testified that:

Well, different people |ook at that and say there are a
different nunbers of rocks. Sone people count each
little piece of a crunb as a piece of the off-white
substance but | just count the bigger ones as a piece.

Id. (testinmony of Kim Brown).



custody. The trial court overruled the objection. On appeal, the Arkansas
Suprerme Court held that the issue had not been preserved for appeal because
the objection was nade after the evidence had been adnmitted. See Pryor,
861 S.W2d at 546.

Second, Pryor conplains that her trial counsel rendered ineffective
assistance by failing to request a mstrial inmmediately follow ng allegedly
i nproper and prejudicial testinony fromWite. Wen asked by the state why
Pryor would sell crack cocaine to him Wite testified that his sister had
purchased crack cocaine from Pryor and that his sister had given her
children's clothes and Christnmas presents to Pryor in exchange for drugs.
See id. at 546-47 (quoting trial testinony). Defense counsel objected to
this question and answer, and the trial court adnonished the jury not to
consider Wite's response. |d. After the state rested, defense counse
noved for a mstrial because of the allegedly prejudicial testinony. The
notion was overrul ed, and on appeal the Arkansas Supreme Court held that
the issue had been wai ved because the notion for mistrial was not nade at
the first opportunity. 1d. at 547.

Third, Pryor argues that her trial counsel rendered ineffective
assi stance by opening the door to prejudicial remarks nmade by prosecuting
counsel during closing argunents. Pryor faced a range of punishnment for
each count of delivering cocaine of 20 years to |life inprisonnment and a
$50, 000 fine. During defense counsel's closing argunments, counsel urged
the jury to give Pryor the nininum sentence of 20 years inprisonnent,
noting that Pryor was 42 years old, and that "[i]n 20 years she will be 62

years old. Sixty years fromnow she'll be 102 years old." 1d. (quoting
def ense counsel). |In response, the prosecutor tried to rebut this argunent
by referring to parole, stating that "[i]f she gets 60 years and stays
clean, she'll be back in 20. Let's not play any ganes about it. You give
her 20 years, she'll be back in 5 to 10." ILd. (quoting prosecuting
counsel).



Upon defense counsel's request, the trial court adnonished the jury
not to consider the prosecution's remarks but denied a mstrial. Pryor was
ultimately assessed a $25,000 fine and sentenced to concurrent terns of 20
years and 35 years inprisonnent. On appeal, the Arkansas Suprene Court
held that, while the prosecutor's remarks were inproper, defense counse
had "opened the door and invited a response to his absol ute statenent that
Pryor would be in prison for all of the tine assessed.” 1d. at 547-48.

Finally, Pryor argues that her counsel rendered ineffective
assi stance on appeal by not challenging the introduction of a transcript,
rather than the original tapes, of the drug transacti ons between Pryor and
White. At trial, the state introduced transcripts of the Novenber 22 and
23 transactions between Pryor and Wite. Although the tapes thenselves
were not introduced as evidence, they were played for the jury. Defense
counsel objected to the introduction of the transcripts, but was overrul ed.
Counsel elected not to pursue this issue on appeal

Pryor raised these four issues in a petition for postconviction
relief under Arkansas Rule of Criminal Procedure 37 in the Cross County,
Arkansas Circuit Court. The court denied relief on My 17, 1994,
concluding that Pryor had suffered no prejudice fromany of the alleged
acts of ineffective assistance. |n an unpublished opinion, the Arkansas
Supreme Court affirmed. See Pryor v. State, No. CR 94-860 (Ark. My 1,
1995) (per curiam). Pryor then brought this federal habeas petition, which
was denied by the district court. This appeal foll owed.

Pryor's claimof ineffective assistance of counsel "presents a m xed
guestion of law and fact; we review the district court's factual findings
for clear error and its | egal conclusions de



novo." Dodd v. N x, 48 F.3d 1071, 1073 (8th Cr. 1995). W shall defer
to a state court's finding of fact if fairly supported by the record. See
28 U.S. C. § 2254(d) (1994).

In Strickland v. Washi ngton, 466 U.S. 668 (1984), the Suprene Court
described a two-part fornula for determining if trial counsel rendered

constitutionally-ineffective assistance:

First, the defendant nust show that counsel's perfornmance was
deficient. This requires showing that counsel made errors so
serious that counsel was not functioning as the "counsel"
guar ant eed the defendant by the Sixth Anendnent. Second, the
def endant nust show that the deficient performance prejudiced
the defense. This requires showi ng that counsel's errors were
so serious as to deprive the defendant of a fair trial, a trial
whose result is unreliable. Unl ess a defendant nmkes both
showings, it cannot be said that the conviction or the
[sentence] resulted froma breakdown in the adversary process
that renders the result unreliable.

Id. at 687. W need not reach the performance prong if we determ ne that
t he defendant suffered no prejudice fromthe all eged i neffectiveness. See
id. at 697 ("If it is easier to dispose of an ineffectiveness claimon the
ground of lack of sufficient prejudice, which we expect will often be so,
that course should be followed.").

The Strickland Court explained that "actual ineffectiveness clains
alleging a deficiency in attorney performance are subject to a genera
requi renent that the defendant affirmatively prove prejudice." 1d. at 693.
It is not sufficient, however, "for the defendant to show that the errors
had sonme conceivabl e effect on the outcone of the proceeding. Virtually
every act or onmission of counsel would neet that test, and not every error
that conceivably could have influenced the outcone undermines the
reliability of the result of the proceeding.” 1d. (citation onmtted)
Instead, "[t]he defendant nust show that there is a reasonable probability



that, but for counsel's unprofessional errors, the result of the proceedi ng
woul d have been different. A reasonable probability is a probability
sufficient to undernine confidence in the outcone." 1d. at 694.

W conclude, as the district court and the Arkansas state courts have
held, that Pryor has failed to denbnstrate any reasonable probability that
the outcone of the trial or appeal woul d have been different but for any
of her attorney's alleged errors. By failing to object imediately to the
adm ssion of the crack cocaine, Pryor's trial counsel failed to force the
prosecution to carry its burden of proving the chain-of-custody of the
crack cocai ne. There is no reason to believe, however, that the
prosecuti on would have failed to neet this burden if counsel had nade a
tinely objection. Indeed, in considering this claim the Arkansas Suprene
Court held that:

In denying [Pryor's petition for post-conviction relief], the

trial judge found that the objection would not have been
sustained even if it had been nade at the correct time. As the
court stated in the appellant's case on direct appeal, "It is

not necessary that the state elimnate every possibility of
tanpering; instead the trial court nust be satisfied that in
all reasonable probability, the evidence has not been tanpered
with." Pryor v. State, [861 S.W2d at 546]. Since the trial
j udge woul d not have sustained the objection even had it been
made at a tinmely nanner, the appellant is unable to show that
his counsel's failure to object at the tine the cocai ne was
i ntroduced had an adverse effect on the outcone of the trial

Pryor, No. CR 94-860, slip op. at 3. W find this analysis conpelling, and
we agree that Pryor has failed to show any prejudice on this point.

Pryor has also failed to carry her burden of showi ng that she was
prejudi ced by her counsel's failure to request immediately a nmistrial when
White nmade statenments about his sister giving her



children's clothing and presents to Pryor in exchange for drugs. The tria
court adnoni shed the jury not to consider Wite's remarks. This kind of
corrective action is usually effective in curing any possible prejudice.
See (oins v. State, 890 S.W2d 602, 608 (Ark. 1995) ("[A] cautionary
instruction to the jury can nmake harmess any prejudice that m ght

occur."). In light of this corrective action, and because nistrials are
extraordi nary renedies under Arkansas law, see id. ("A nmistrial is a
drastic renedy and proper only when the error is beyond repair and cannot
be corrected by any curative relief."), we agree with the Arkansas Suprene
Court that there was no basis for a mstrial. See Pryor, No. CR 94-860,
slip op. at 4. Because there was no basis for a mistrial, Pryor was not
prej udi ced when her attorney failed to nake a tinely notion for one.

W al so hold that Pryor has failed to show prejudice arising from her
counsel's argunent for |eniency, which opened the door to prosecution
comments regarding parole. Initially, we note that, as a strategy, arguing
for leniency may well have worked: Pryor, who could have received two life
sentences, received a mni mum 20-year sentence on one count and a 35-year
sentence on the second count. Furthernore, the district court adnopni shed
the jury not to consider the prosecutor's inproper remarks,* a corrective
action which is usually effective. See Goins, 890 S.W2d at 608. Pryor
has failed to denonstrate that she was prejudi ced by her counsel's argunent
for |eniency.

“Al t hough at the tinme of Pryor's trial it was inproper for a
prosecutor to comment on the effect of parole on a sentence, see
Pryor, 861 S.W2d at 547 ("There is no question but that conments
on parole by the State are to be avoided . . . ."), Arkansas |aw
now permts such comments. See Ark. Code Ann. 8 16-97-103 (Mchie
Supp. 1995) ("Evidence relevant to sentencing by either the court
or a jury may include . . . [t]lhe law applicable to parole,
meritorious good tinme, or transfer ")
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Finally, Pryor did not suffer any prejudice from her counsel's
failure to appeal the adm ssion of the transcript of the tapes of Pryor's
drug transactions rather than the tapes thenselves. Police transcripts of
recorded statenents, if accurate, are adnmissible in Arkansas courts. See
Childress v. State, 907 S.wW2d 718, 721 (Ark. 1995). The deternination of
accuracy is left to the discretion of the trial court and will not be

di sturbed on appeal by the Arkansas appellate courts absent abuse of
discretion. 1d. at 721-22. In this case, the trial court, as well as the
jury, listened to the actual tapes, and a police officer testified to their
accuracy. Wth the accuracy of the transcripts thus supported, we cannot
say that the trial court so abused its discretion in admtting the
transcripts that there was any reasonable probability that an appeal of
this issue would have been successful and that the result of the appeal
woul d thereby have been different. Because it would have nmmde no
difference if Pryor's appellate counsel had included this issue on appeal

Pryor has failed to denbnstrate constitutionally ineffective assistance of
appel | ate counsel. See Strickland, 466 U S. at 694 (constitutional

standard for ineffective assistance of counsel).?®

There is nothing in the record to support Pryor's allegations that
her counsel's supposed mi ssteps prejudiced the outcone of her

°I ndeed, Pryor's counsel may well have served her better by
l[imting the nunber of issues on appeal to those nost likely to
succeed, rather than clouding neritorious points on appeal wth a
host of frivolous argunents. As we have not ed:

Law is an art, not a science, and many questions that
attorneys nust decide are questions of judgnent and
degr ee. Among the nost difficult are decisions as to
what issues to press on appeal. Lawers have often been
told that it is not good strategy to argue on appeal
every concei vabl e point contained in a record.

Simons v. Lockhart, 915 F. 2d 372, 375 (8th Cr. 1990).
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trial or direct appeal. Accordingly, we affirm the judgnment of the
district court denying Pryor's petition for habeas relief.®

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.

Pryor also argues that the cunulative effect of her tria
counsel's alleged errors resulted in prejudice. We have held,
however, that "cunul ative error does not call for habeas relief, as
each habeas claim nmust stand or fall on its own." Grtmn V.

Lockhart, 942 F.2d 468, 475 (8th GCr. 1991) (quotations and
citation omtted).

Finally, Pryor argues that her trial counsel had a conflict of
i nterest, because he had previously represented Wite, a wtness
for the state. Pryor did not present this argunent to the district
court and we will not consider it for the first time on appeal
See Wllians v. Lockhart, 849 F.2d 1134, 1139 (8th G r. 1988).

-0-



